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THE DEFINITION OF “SERIOUS HEALTH CONDITION”!
DOL Topic: B1!
!
 
PART ONE OF THIS MEMORANDUM PROVIDES A SUMMARY OF 
QUESTIONS ASKED AND COMMENTS SUBMITTED IN RESPONSE TO THE 
DOL REQUEST FOR INFORMATION (“RFI”) ABOUT THE DEFINITION OF 
“SERIOUS HEALTH CONDITON.”2   
 
PART TWO OF THIS MEMORANDUM CONTAINS THE RELEVANT 
STATUTORY AND REGULATORY TEXT.  PART TWO ALSO LISTS OTHER 
SOURCES CITED IN THE COMMENTS ABOUT THIS TOPIC. 
 
!
PART ONE 
 
"#$!%&'(!)$*+,$-!.-$/+01-!#$234#!50,)+4+0,6!40!+,531)$7!!89:!2,!2+3;$,4!/$<1+/+,=!
+,>24+$,4! 52/$?! 2,)! 8@:! 2,! 2+3;$,4! /$<1+/+,=! .50,4+,1+,=! 4/$24;$,46! AB! 2! #$234#! 52/$!
>/0C+)$/DE!!"#$!F%G!*051-$)!0,!0,$!>/0C+-+0,!0*!4#$!HI'!/$=1324+0,-!+;>3$;$,4+,=!4#$!
.50,4+,1+,=! 4/$24;$,46! 32,=12=$! +,! 4#$! -42414$D! ! J,)$/! 4#$! >$/4+,$,4! /$=1324+0,K! 2!
.-$/+01-! #$234#! 50,)+4+0,6! +-! )$*+,$)! 2-! 2,! +33,$--K! +,L1/BK! +;>2+/;$,4K! 0/! >#B-+523! 0/!
;$,423!50,)+4+0,!/$-134+,=!+,7!
! !
!! (! >$/+0)! 0*! +,52>25+4B! 0*! ;0/$! 4#2,! 4#/$$! 50,-$514+C$! 523$,)2/! )2B-! 4#24!
/$-134-!+,!$+4#$/7!
o! "/$24;$,4!4M0!0/!;0/$!4+;$-!AB!2!#$234#!52/$!>/0C+)$/!or!
o! "/$24;$,4! AB! 2! #$234#! 52/$! >/0C+)$/! 0,! 24! 3$2-4! 0,$! 0552-+0,! 4#24!
/$-134-! +,! 2! /$=+;$,! 0*! 50,4+,1+,=! 4/$24;$,4! 1,)$/! 4#$! #$234#! 52/$!
>/0C+)$/N-!-1>$/C+-+0,DO!
!
P+4#! /$=2/)! 40! 4#$! )$*+,+4+0,! 0*! .-$/+01-! #$234#! 50,)+4+0,K6! 4#$! HI'! 2-Q$)! *0/!
50;;$,4-!0,!4#$!*0330M+,=!40>+57!!
!
!! RS531-+0,!0*!&+,0/!G33,$--$-!*/0;!4#$!H$*+,+4+0,!0*!.T$/+01-!U$234#!V0,)+4+0,6!
                                                 
9
!"#+-!40>+5!+-!)+-51--$)!+,!4#$!%2;+3B!2,)!&$)+523!'$2C$!(54!F$=1324+0,-7!(!F$>0/4!0,!4#$!H$>2/4;$,4!0*!
'2A0/W-! F$<1$-4! %0/! G,*0/;24+0,K!X@! %$)D! F$=D!! EYYYZ! 8[1,$! @\K! @ZZX:K! available at!
#44>7]]MMMD)03D=0C]$-2]M#)]%&'(@ZZX%$)$/23F$=+-4$/^04+5$]ZX_E9Z@D>)*K!>/+;2/+3B!+,!V#2>4$/!GGGD!
@
! "#$! 50;;$,4-! /$C+$M$)! #$/$+,! 2/$! */0;! $;>30B$/-K! $;>30B$/! 0/=2,+`24+0,-K! $;>30B$$-K! $;>30B$$!
0/=2,+`24+0,-K!#$234#!52/$!>/0C+)$/-K!2,)!#$234#!52/$!>/0C+)$/!0/=2,+`24+0,-D!!"#$B!/$*3$54!233!50;;$,4-!
>0-4$)!0,!/$=1324+0,-D=0C!0/!2C2+32A3$!C+2!2!a00=3$!-$2/5#!2-!0*!&2B!\K!@ZZXD!!&0/$!)$42+3$)!)$-5/+>4+0,-!
0*!4#$-$!50;;$,4-!2/$!*01,)!+,!4#$!.H+=$-4!0*!V0;;$,4-!T1A;+44$)!+,!F$->0,-$!40!4#$!H$>2/4;$,4!0*!
'2A0/N-! F$<1$-4! *0/! G,*0/;24+0,! 0,! 4#$! %2;+3B! 2,)! &$)+523! '$2C$! (54K6! available at!
#44>7]]MMMD32MD=$0/=$40M,D$)1]M0/Q>325$*3$S+A+3+4B@Z9Z]32M]*;32D5*;D!
E
!@b!JDTDVD!c!@d99899:D! !
O
!@b!VD%DFD!c!\@YD99O82:8@:8+:8e:D!
"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
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!
ISSUE:  Exclusion of Minor Illnesses from the Definition of “Serious Health Condition” 
!
!! The RFI asked:  Does the current regulatory definition of “serious health 
condition” contradict congressional intent by allowing for coverage of “minor” 
illnesses, such as colds, the flu, and earaches?  @b!VD%DFD!c!\@YD99O85:!-424$-!4#24K!
.f0g/)+,2/+3BK! 1,3$--! 50;>3+524+0,-! 2/+-$K6! -15#! 2+3;$,4-! 2/$! ,04! 50C$/$)! 1,)$/! 4#$!
)$*+,+4+0,D!!V0,-+-4$,4!M+4#!4#$!A1-+,$--!50;;1,+4BN-!+,4$/>/$424+0,!0*!4#+-!>/0C+-+0,K!4#$!
HI'N-! +,+4+23! +,4$/>/$424+0,!0*! c! \@YD99O82:8@:8+:! $S531)$)!;+,0/! 2+3;$,4-! 4#24!;$4! 4#$!
/$=13240/B! )$*+,+4+0,DY! ! e14! 2! -1A-$<1$,4! 0>+,+0,! 3$44$/! /$C$/-$)! 4#24! +,4$/>/$424+0,Kd!
50,531)+,=! 4#24! 2,B! 50,)+4+0,! 4#24!;$4! 4#$! 5/+4$/+2! 0*! c! \@YD99O82:8@:8+:! 50,-4+414$)! 2!
.-$/+01-!#$234#!50,)+4+0,K6!2,)!4#24!!c!\@YD99O85:!;$/$3B!-424$-!4#24!-15#!50,)+4+0,-!M+33!
,04! .0/)+,2/+3B6! ;$$4! 4#$! )$*+,+4+0,D! ! "#$! F%G! 5+4$)! 4M0! 52-$-! +,4$/>/$4+,=! 4#$-$!
/$=1324+0,-7!!!
!
"! Miller v. AT&T Corp.K! @YZ! %DE)! \@Z! 8O4#! V+/D! @ZZ9:D! ! "#$! 501/4! 2**+/;$)! >2/4+23!
-1;;2/B! L1)=;$,4! *0/! 4#$! $;>30B$$! AB! *+,)+,=! 4#24! 4#$! *31! +-! 2! .-$/+01-! #$234#!
50,)+4+0,6! M#$/$! +4! ;$$4-! 4#$! /$=13240/B! 5/+4$/+2D! ! (*4$/! ,04+,=! 4#24! +4! M2-! ,04!
,$5$--2/B!40!/$3B!0,!4#$!9bbd!HI'!0>+,+0,!3$44$/!40!/$25#!4#+-!50,531-+0,K!4#$!501/4!
/$L$54$)! 4#$! $;>30B$/N-! 2/=1;$,4! 4#24! 4#$! HI'! /$=1324+0,! +,4$/>/$4+,=! .-$/+01-!
#$234#!50,)+4+0,6!M2-!A$B0,)!4#$!-50>$!0*!4#$!HI'N-!214#0/+4BD!!G,!4#$!2A-$,5$!0*!2!
)$*+,+4+0,!0*!.50,4+,1+,=!4/$24;$,46!+,!4#$!-42414$!0/!3$=+-324+C$!#+-40/BK!4#$!501/4!#$3)!
4#24! 4#$! HI'! #2)! 214#0/+4B! 40! >/0C+)$K! 2,)! #2)! >/0C+)$)K! 2! C23+)! /$=13240/B!
)$*+,+4+0,D!
!
"! Thorson v. Gemini, Inc.K! @ZY! %DE)! EXZ! 8\4#! V+/D! @ZZZ:D! ! "#$! 501/4! 2**+/;$)!
-1;;2/B!L1)=;$,4!0,!4#$!$;>30B$$N-!532+;!AB!*+,)+,=!4#24!4#$!$;>30B$$N-!)+2//#$2!
2,)!-40;25#!5/2;>-!;$4!4#$!/$=13240/B!)$*+,+4+0,!0*!.-$/+01-!#$234#!50,)+4+0,6!2,)!
M$/$! 4#$/$*0/$! 50C$/$)D! ! "#$! 501/4! /$L$54$)! 4#$! $;>30B$/N-! 2/=1;$,4! 4#24! 4#24!
)+2//#$2! 2,)! -40;25#! 5/2;>-! 5013)! ,04! ;$$4! 4#$! )$*+,+4+0,! 0*! .-$/+01-! #$234#!
50,)+4+0,D6! ! "#$! $;>30B$/! 2/=1$)! 1,-155$--*133B! 4#24! +,! 3+=#4! 0*! 4#$! 3$=+-324+C$!
#+-40/BK!4#$!HI'!/$=1324+0,-!40!4#$!50,4/2/B!M$/$!+,C23+)!2-!A$B0,)!4#$!-50>$!0*!4#$!
HI'N-! 214#0/+4BD! ! "#$! V01/4! ,04$)! 4#24! V0,=/$--! )+)! ,04! )$*+,$! .-$/+01-! #$234#!
50,)+4+0,K6! 2,)! 4#24! 4#$! )$*+,+4+0,! >/0C+)$)! AB! 4#$! HI'! M2-! 2! .>$/;+--+A3$!
50,-4/154+0,6!0*!4#$!-42414$D!
!
!! The RFI asked:  Can the substantive portions of the DOL’s definition be retained 
while simultaneously effecting congressional intent to exclude such conditions?   
 
                                                 
Y
!H$>N4!0*!'2A0/!I>+,+0,!'$44$/!%&'(_YX!8(>/+3!XK!9bbY:K!
#44>7]]MMMD)03D=0C]$-2]M#)]0>+,+0,]%&'(]>/+0/@ZZ@]%&'(_YXD>)*D!!
d
!H$>N4!0*!'2A0/!I>+,+0,!'$44$/!%&'(_\d!8H$5D!9@K!9bbd:K!
#44>7]]MMMD)03D=0C]$-2]M#)]0>+,+0,]%&'(]>/+0/@ZZ@]%&'(_\dD>)*D!
!
"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
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G,!2-Q+,=!4#+-!<1$-4+0,K!4#$!HI'!,04$)!4#$!.50,=/$--+0,23!+,4$,4!4#24!;+,0/!+33,$--$-!3+Q$!
503)-K!$2/25#$-K!$45DK!,04!A$!50C$/$)!AB!4#$!%&'(D6 
 
 
EMPLOYER-SIDE COMMENTS 
!
"#+-! 40>+5! #2-! A$$,! 4#$! -1AL$54! 0*! ;0/$! $;>30B$/_-+)$! 50;;$,4-! 4#2,! 2,B! 04#$/! 40>+5!
2))/$--$)! +,! 4#$!F%G! 8A2-$)! 0,!P%! @Z9ZN-! /$C+$M! 0*! YYb! 50;;$,4-! 2-! 0*!&2B! @ZZX:D!!
e04#! $;>30B$/-! 2,)! $;>30B$/! 0/=2,+`24+0,-! /$>0/4! >/0A3$;-! 2>>3B+,=! 4#$! 51//$,4!
/$=13240/B! )$*+,+4+0,D! !R25#!A03)_*25$)! -$,4$,5$!A$30M!$,52>-1324$-! 2! >2/4+5132/! 4B>$!0*!
50;;$,4! */0;!$;>30B$/-!0/!$;>30B$/!0/=2,+`24+0,-K!2,)! +-! *0330M$)!AB!$S>32,240/B! 4$S4!
)$-5/+A+,=!4#$!50;;$,4!+,!;0/$!)$42+3D!
 
!! Section 825.114(c) sets no outer limit on the types of conditions that qualify as 
“serious health conditions.” &134+>3$! 50;;$,4-! >/0C+)$! $S2;>3$-! 0*! 5$/4+*+524+0,!
/$<1$-4-! 4#$B! -2+)! #2)! A$$,! -1A;+44$)! AB! $;>30B$$-! 2-! >/00*! 4#24! 4#$! 51//$,4!
/$=1324+0,-! *2+3! 40! >/0C+)$! 2,B! /$23! 3+;+4! 0,! M#24! 50,)+4+0,-! 52,! <123+*B! *0/! %&'(!
>/04$54+0,D! ! V0;;$,4$/-! /$>0/4! 4#24! $;>30B$$-! #2C$! /$<1$-4$)! 3$2C$! *0/! ;+,0/!
-1,A1/,K!#0;$_!-5#003+,=!2,!$;>30B$$N-!5#+3)K!2,)!52/+,=!*0/!2!-+5Q!>$4D 
 
o! R;>30B$/-! /$>0/4! 4#24! 4#$! 51//$,4! )$*+,+4+0,! +-! C2=1$! 2,)! 50,*1-+,=D! &2,B!
50;;$,4-!>0+,4!40!4#$!H$5$;A$/!9bbd!HI'!I>+,+0,!'$44$/!2-!4#$!-01/5$!0*!4#$!
50,*1-+0,D! ! G,!50,L1,54+0,!M+4#! 4#$! +,$**$54+C$! 3+;+424+0,-!0*!c!\@YD99O85:K! 4#$-$!
50;;$,4-! 2/=1$! 4#24! 4#$! +;>/$5+-$! )$*+,+4+0,! /$-134-! +,! $;>30B$/-! -+;>3B!
5$/4+*B+,=! 233! %&'(! /$<1$-4-! A$521-$! 4#$B! 325Q! 2>>/0>/+24$! =1+)2,5$! 0,! M#24!
50,)+4+0,-!2/$!,04!50C$/$)D 
!! 
o! "#$!V023+4+0,! 2,)!TUF&!,04$! 4#24K! )1$! 40! 4#$! *254_->$5+*+5! ,241/$! 0*! .-$/+01-!
#$234#! 50,)+4+0,! )$4$/;+,24+0,-K6! 3+4+=24+0,! 52,,04! A$! /$-03C$)! 24! -1;;2/B!
L1)=;$,4K!4#$/$AB!$-52324+,=!3+4+=24+0,!50-4-!0C$/!4#+-!+--1$D!! 
 
!! The regulations should be revised to give effect to Congressional intent to 
exclude minor conditions.  "#$!/$=13240/B!)$*+,+4+0,!+-!+,50,-+-4$,4!M+4#!50,=/$--+0,23!
+,4$,4K!2-!,04$)!+,!4#$!3$=+-324+C$!#+-40/BD!
!
o! V#2,=$-! -1==$-4$)! AB! 4#$! ^24+0,23! V023+4+0,! 40! h/04$54! %2;+3B! '$2C$!
8.V023+4+0,6:K! 4#$!T05+$4B! *0/!U1;2,!F$-01/5$!&2,2=$;$,4! 8.TUF&6:K!2,)! 4#$!
^24+0,23!(--05+24+0,!0*!&2,1*2541/$/-!8.^(&6:7X!89:!G,5/$2-$!4#$!>$/+0)!0*!!
!
                                                 
X
!&0-4!0*! 4#$!$;>30B$/_-+)$!50;;$,4-!-1>>0/4! /$C+-+,=! 4#$!51//$,4!)$*+,+4+0,K!234#01=#!,04!233! >/0>0-$!
->$5+*+5!5#2,=$-!0/!$,)0/-$!4#$-$!5#2,=$-!0**$/$)!>/+;2/+3B!AB!0/=2,+`24+0,-D!! 
"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
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EMPLOYER-SIDE COMMENTS 
!
o! +,52>25+4B!/$<1+/$)!40!<123+*B!*0/!%&'(!3$2C$!*/0;!.;0/$!4#2,!4#/$$!50,-$514+C$!
)2B-6!40!$+4#$/!.;0/$!4#2,!*+C$!50,-$514+C$!A1-+,$--!)2B-6!0/!.;0/$!4#2,!-$C$,!
50,-$514+C$!523$,)2/!)2B-D! !"#+-!M013)! 4/25Q! 4#$!M2+4+,=!>$/+0)!0*!;0-4!-#0/4_
4$/;! )+-2A+3+4B! >32,-! 2,)! $S531)$! ;+,0/! +33,$--$-D! ! (! *$M! 50;;$,4$/-! 23-0!
-1==$-4! 4#24! c! \@YD99O85:! -#013)! -424$! $S>3+5+43B! 4#24! +33,$--$-! 4#24! ;$$4! 4#$!
5/+4$/+2!0*!c!\@YD99O82:!M+33!,04!;$$4! 4#$!)$*+,+4+0,!0*! .-$/+01-!#$234#!50,)+4+0,6!
1,3$--!50;>3+524+0,-!2/+-$D! ! 8@:!&0)+*B!c!\@YD99O82:8@:8+:8(:! 40! /$<1+/$! 4#24! 4#$!
4M0! 4/$24;$,4-! 0551/!M+4#+,! 4#$! >$/+0)! 0*! +,52>25+4BD! ! (! *$M! 50;;$,4$/-! 23-0!
/$<1$-4! 2! 532/+*+524+0,! 4#24! *0330M! 1>! C+-+4-! )0! ,04! <123+*B! 2-! 4/$24;$,4-D! 8E:!
R3+;+,24$!c!\@YD99O82:8@:8+:8e:K!M#+5#!>/0C+)$-!50C$/2=$!*0/!50,)+4+0,-!/$<1+/+,=!
0,$!4/$24;$,4!AB!2!#$234#!52/$!>/0C+)$/!>31-!2!/$=+;$,!0*!50,4+,1+,=!4/$24;$,4D!!!
!
o! G,! 4#$!234$/,24+C$K!532/+*B! 4#24! .50,4+,1+,=! 4/$24;$,46!;1-4!A$!;0/$! 4#2,!;$/$3B!
42Q+,=!2,)!/$*+33+,=!2!>/$-5/+>4+0,D!!!
!
o! I4#$/!-1==$-4$)!5#2,=$-!AB!$;>30B$/-7!89:!R,1;$/24$!2!3+-4!0*!50,)+4+0,-!4#24!
;$$4! 4#$! )$*+,+4+0,! 0*! -$/+01-! #$234#! 50,)+4+0,! 2,)! ->$5+*B! 4#24! 50,)+4+0,-! ,04!
*01,)!0,! 4#$! 3+-4! 2/$!,04! -$/+01-!#$234#! 50,)+4+0,-D! !R;>30B$/-!2/$!>2/4+5132/3B!
50,5$/,$)! 4#24! ;+=/2+,$-K! 5$/42+,! .5#/0,+5! #$234#! 50,)+4+0,-K6! 2,)! 233$/=+$-!
-#013)! ,04! ;$$4! 4#$! )$*+,+4+0,! 0*! .-$/+01-! #$234#! 50,)+4+0,D6! 8@:! T4/+Q$!
.>-B5#030=+523!50;*0/46!*/0;!4#$!)$*+,+4+0,D\!!!
!
 
EMPLOYEE-SIDE COMMENTS 
!
&0-4! -1A-42,4+C$! $;>30B$$_-+)$! 50;;$,4-! 52;$! */0;! 0/=2,+`24+0,-K! 234#01=#! 2!
-+=,+*+52,4!,1;A$/!0*!$;>30B$$-!23-0!-1A;+44$)!>$/-0,23!-40/+$-!2A014!A$+,=!>$/;+44$)!0/!
)$,+$)!%&'(!3$2C$!0,!=/01,)-!4#24!4#$+/!50,)+4+0,-!)+)!0/!)+)!,04!<123+*B!2-!.-$/+01-!#$234#!
50,)+4+0,-D6!!"#$!A133$4-!A$30M!$,52>-1324$!4#$!$;>30B$$_-+)$!50;;$,4-D!!
 
!! ^0! 5#2,=$-! -#013)! A$! ;2)$! 40! 4#$! /$=13240/B! )$*+,+4+0,! 4#24! M013)! ;2Q$! +4! ;0/$!
)+**+5134! *0/! $;>30B$$-! 40! <123+*B! *0/! %&'(! 3$2C$D! ! "#$! )$*+,+4+0,! -$4-! *0/4#! 1,+*0/;K!
50;;0,!5/+4$/+2!AB!M#+5#!4#$!-$C$/+4B!0*!2,!+33,$--!;2B!A$!2)$<124$3B!L1)=$)D!! 
!
!! T$54+0,!\@YD99O85:!)0$-!,04!>325$!.3+;+424+0,-6!0,!4#$!4$-4!+,!c!\@YD99O82:D!!(,$5)0423!
-40/+$-!*/0;!$;>30B$/-!2A014!2A1-$!2/$!2,!+,-1**+5+$,4!/$2-0,!40!2;$,)!4#$!!
!
                                                                                                                                                             
\
!h-B5#030=+523!52/$!+-!>2/4!0*!2,!$;>30B$$N-!.,$$)fg!40!52/$!*0/!2!*2;+3B!;$;A$/6!1,)$/!@b!VD%DFD!
c! \@YD99dK! 2,)! +,531)$-! 4#$! >/0C+-+0,! 0*! .>-B5#030=+523! 50;*0/4! 2,)! /$2--1/2,5$! M#+5#! M013)! A$!
A$,$*+5+23!40!2!5#+3)K!->01-$!0/!>2/$,4!M+4#!2!-$/+01-!#$234#!50,)+4+0,!M#0!+-!/$5$+C+,=!+,>24+$,4!0/!#0;$!
52/$D6!
"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
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"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
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Y
EMPLOYEE-SIDE COMMENTS 
!
/$=1324+0,-K!2,)!4#$/$! +-! 3+443$!0AL$54+C$!$C+)$,5$!4#24!c!\@YD99O85:N-! 3+;+424+0,-!)0!,04!
2)$<124$3B! >/$C$,4! $;>30B$$-! */0;! 42Q+,=! %&'(! 3$2C$! *0/! ,0,_-$/+01-! #$234#!
50,)+4+0,-D!
 
!! J,+324$/233B! $S531)+,=! 5$/42+,! ;+,0/! +33,$--$-! 5013)! #2C$! 2! )$C2-424+,=! +;>254! 0,!
$;>30B$$-N!#$234#D!!!"#$!4$-4!0*!-$C$/+4B!-#013)!A$!;$2-1/$)!AB!2!50,)+4+0,N-!+;>254!0,!
2!>24+$,4K!2-!+33,$--$-!52,!2**$54!$25#!+,)+C+)123!)+**$/$,43BD!!&0/$0C$/K!4#$!.321,)/B!3+-46!
2>>/025#! M2-! $S>3+5+43B! /$L$54$)! +,! 4#$! >/$2;A3$! 40! 4#$! %&'(!M#+5#! -424$)! 4#24! 4#$!
/$2-0,! *0/! +4-! /$L$54+0,!M2-! 40!>/$C$,4!$;>30B$/-! */0;!0,3B! /$50=,+`+,=!50,)+4+0,-!0,!
4#$!3+-4!0/!-$50,)_=1$--+,=!M#$4#$/!2!50,)+4+0,!+-!.-$/+01-D6 
 
!! (!#2,)*13!0*! +,)+C+)123!50;;$,4-!$;>#2-+`$!4#24!5$/42+,!;$,423!#$234#!50,)+4+0,-!2/$!
<1+4$!-$/+01-D 
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PART TWO 
 
!
THE APPLICABLE STATUTORY SECTIONS AND REGULATORY PROVISIONS RELATED TO TOPIC B HAVE 
BEEN EXCERPTED BELOW.  THESE PROVISIONS WERE NOT NECESSARILY CITED IN THE RFI.  !
!
STATUTE 
 
29 U.S.C. § 2611(11) 
!
"#$!4$/;!i-$/+01-!#$234#!50,)+4+0,i!;$2,-!2,!+33,$--K!+,L1/BK!+;>2+/;$,4K!0/!>#B-+523!0/!;$,423!50,)+4+0,!4#24!+,C03C$-__!
8(:!+,>24+$,4!52/$!+,!2!#0->+423K!#0->+5$K!0/!/$-+)$,4+23!;$)+523!52/$!*25+3+4B?!0/!
8e:!continuing treatment by a health care providerD!
REGULATIONS 
 
29 C.F.R. § 825.114 
 
82:!%0/!>1/>0-$-!0*!%&'(K!i-$/+01-!#$234#!50,)+4+0,i!$,4+43+,=!2,!$;>30B$$!40!%&'(!3$2C$!;$2,-!2,!+33,$--K!+,L1/BK!
+;>2+/;$,4K!0/!>#B-+523!0/!;$,423!50,)+4+0,!4#24!+,C03C$-7!D!D!D!
!
8@:!V0,4+,1+,=!4/$24;$,4!AB!2!#$234#!52/$!>/0C+)$/D!(!-$/+01-!#$234#!50,)+4+0,!+,C03C+,=!50,4+,1+,=!4/$24;$,4!AB!2!
#$234#!52/$!>/0C+)$/!+,531)$-!2,B!0,$!0/!;0/$!0*!4#$!*0330M+,=7!
8+:!(!>$/+0)!0*!+,52>25+4B!8+D$DK!+,2A+3+4B!40!M0/QK!244$,)!-5#003!0/!>$/*0/;!04#$/!/$=132/!)2+3B!254+C+4+$-!)1$!40!4#$!
-$/+01-!#$234#!50,)+4+0,K!4/$24;$,4!4#$/$*0/K!0/!/$50C$/B!4#$/$*/0;:!0*!;0/$!4#2,!4#/$$!50,-$514+C$!523$,)2/!
)2B-K!2,)!2,B!-1A-$<1$,4!4/$24;$,4!0/!>$/+0)!0*!+,52>25+4B!/$324+,=!40!4#$!-2;$!50,)+4+0,K!4#24!23-0!+,C03C$-7!
8(:!"/$24;$,4!4M0!0/!;0/$!4+;$-!AB!2!#$234#!52/$!>/0C+)$/K!AB!2!,1/-$!0/!>#B-+5+2,W-!2--+-42,4!1,)$/!)+/$54!
-1>$/C+-+0,!0*!2!#$234#!52/$!>/0C+)$/K!0/!AB!2!>/0C+)$/!0*!#$234#!52/$!-$/C+5$-!8$D=DK!>#B-+523!4#$/2>+-4:!
1,)$/!0/)$/-!0*K!0/!0,!/$*$//23!ABK!2!#$234#!52/$!>/0C+)$/?!0/!
!
"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
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!
8e:!Treatment by a health care provider on at least one occasion which results in a regimen of 
continuing treatment!1,)$/!4#$!-1>$/C+-+0,!0*!4#$!#$234#!52/$!>/0C+)$/D!!D!D!D!
8A:!"/$24;$,4!*0/!>1/>0-$-!0*!>2/2=/2>#!82:!0*!4#+-!-$54+0,!+,531)$-!8A14!+-!,04!3+;+4$)!40:!$S2;+,24+0,-!40!)$4$/;+,$!+*!2!
-$/+01-!#$234#!50,)+4+0,!$S+-4-!2,)!$C23124+0,-!0*!4#$!50,)+4+0,D!"/$24;$,4!)0$-!,04!+,531)$!/014+,$!>#B-+523!
$S2;+,24+0,-K!$B$!$S2;+,24+0,-K!0/!)$,423!$S2;+,24+0,-D!Under paragraph (a)(2)(i)(B), a regimen of continuing 
treatment includes, for example, a course of prescription medication (e.g., an antibiotic) or therapy requiring 
special equipment to resolve or alleviate the health condition 8$D=DK!0SB=$,:D!(!/$=+;$,!0*!50,4+,1+,=!4/$24;$,4!4#24!
+,531)$-!4#$!42Q+,=!0*!0C$/_4#$_501,4$/!;$)+524+0,-!-15#!2-!2->+/+,K!2,4+#+-42;+,$-K!0/!-23C$-?!0/!A$)_/$-4K!)/+,Q+,=!*31+)-K!
$S$/5+-$K!2,)!04#$/!-+;+32/!254+C+4+$-!4#24!52,!A$!+,+4+24$)!M+4#014!2!C+-+4!40!2!#$234#!52/$!>/0C+)$/K!+-!,04K!AB!+4-$3*K!-1**+5+$,4!
40!50,-4+414$!2!/$=+;$,!0*!50,4+,1+,=!4/$24;$,4!*0/!>1/>0-$-!0*!%&'(!3$2C$D!
!
85:!V0,)+4+0,-!*0/!M#+5#!50-;$4+5!4/$24;$,4-!2/$!2);+,+-4$/$)!8-15#!2-!;0-4!4/$24;$,4-!*0/!25,$!0/!>32-4+5!-1/=$/B:!2/$!
,04!i-$/+01-!#$234#!50,)+4+0,-i!1,3$--!+,>24+$,4!#0->+423!52/$!+-!/$<1+/$)!0/!1,3$--!50;>3+524+0,-!)$C$30>D!Ordinarily, 
unless complications arise, the common cold, the flu, ear aches, upset stomach, minor ulcers, headaches other 
than migraine, routine dental or orthodontia problems, periodontal disease, etc., are examples of conditions that 
do not meet the definition of a serious health condition and do not qualify for FMLA leave.!F$-40/24+C$!)$,423!0/!
>32-4+5!-1/=$/B!2*4$/!2,!+,L1/B!0/!/$;0C23!0*!52,5$/01-!=/0M4#-!2/$!-$/+01-!#$234#!50,)+4+0,-!>/0C+)$)!233!4#$!04#$/!
50,)+4+0,-!0*!4#+-!/$=1324+0,!2/$!;$4D!&$,423!+33,$--!/$-134+,=!*/0;!-4/$--!0/!233$/=+$-!;2B!A$!-$/+01-!#$234#!50,)+4+0,-K!A14!
0,3B!+*!233!4#$!50,)+4+0,-!0*!4#+-!-$54+0,!2/$!;$4D!
29 C.F.R. §  825.116  
!
82:! "#$!;$)+523! 5$/4+*+524+0,! >/0C+-+0,! 4#24! 2,! $;>30B$$! +-! i,$$)$)! 40! 52/$! *0/i! 2! *2;+3B! ;$;A$/! $,50;>2--$-! A04#!
>#B-+523! 2,)!>-B5#030=+523! 52/$D! ! G4! +,531)$-!-+4124+0,-!M#$/$K! *0/! $S2;>3$K! A$521-$!0*! 2! -$/+01-!#$234#! 50,)+4+0,K! 4#$!
*2;+3B!;$;A$/!+-!1,2A3$!40!52/$!*0/!#+-!0/!#$/!0M,!A2-+5!;$)+523K!#B=+$,+5K!0/!,14/+4+0,23!,$$)-!0/!-2*$4BK!0/!+-!1,2A3$!40!
4/2,->0/4!#+;-$3*!0/!#$/-$3*! 40!4#$!)0540/K!$45D! !"#$!4$/;!23-0! +,531)$-!>/0C+)+,=!>-B5#030=+523!50;*0/4!2,)!/$2--1/2,5$!
M#+5#!M013)!A$!A$,$*+5+23!40!2!5#+3)K!->01-$!0/!>2/$,4!M+4#!2!-$/+01-!#$234#!50,)+4+0,!M#0!+-!/$5$+C+,=!+,>24+$,4!0/!#0;$!
52/$D!
!
8A:!"#$!4$/;!23-0!+,531)$-!-+4124+0,-!M#$/$!4#$!$;>30B$$!;2B!A$!,$$)$)!40!*+33!+,!*0/!04#$/-!M#0!2/$!52/+,=!*0/!4#$!*2;+3B!
;$;A$/K!0/!40!;2Q$!2//2,=$;$,4-!*0/!5#2,=$-!+,!52/$K!-15#!2-!4/2,-*$/!40!2!,1/-+,=!#0;$D!
!
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MATERIALS CITED IN COMMENTS RESPONDING TO THE RFI9 
 
Cases 
!! Nawrocki v. United Methodist Ret. HomeK!9XO!%$)D!(>>SD!EEO!8d4#!V+/D!@ZZd:D!
!! Mauder v. Metro. Transit Auth. of Harris CountyK!OOd!%DE)!YXO!8Y4#!V+/D!@ZZd:D 
!! Kauffman v. Fed. Express CorpDK!O@d!%DE)!\\Z!8X4#!V+/D!@ZZY:D!
!! Jones v. Denver Pub. Sch.K!O@X!%DE)!9E9Y!89Z4#!V+/D!@ZZY:D!
!! Perry v. Jaguar of TroyK!EYE!%DE)!Y9Z!8d4#!V+/D!@ZZE:D 
!! Caldwell v. Holland of Tex.K!@Z\!%DE)!dX9!8\4#!V+/D!@ZZZ:D!
!! Boyd v. State Farm Ins. CoDK!9Y\!%DE)!E@d!8Y4#!V+/D!9bb\:K!5$/4D!)$,+$)K!Y@d!JDTD!9ZY9!
89bbb:D!
!! Wheeler v. Pioneer Developmental ServDK!^0D!Z@_EZ9Yb_&(hK!@ZZO!JDTD!H+-4D!'RjGT!
@ObdZ!8HD!&2--D!H$5D!\K!@ZZO:D!!
!! Bailey v. Augustine Med., Inc.K!^0D!Z9_dbY!(H&]([eK!@ZZE!JDTD!H+-4D!'RjGT!9bdE!8HD!
&+,,D!%$AD!XK!@ZZE:D!
!! Corcino v. Banco Popular De P.RDK!@ZZ!%D!T1>>D!@)!YZX!8HDkDGD!@ZZ@:D!!
!! Jones v. Willow GardensK!^0D!Vb\_ZZZX!&[&K!@ZZZ!JDTD!H+-4D!'RjGT!EYYb!8^D!H+-4D!G0M2!
[13B!@ZK!@ZZZ:D!
!! Sicoli v. Nabisco Biscuit Co.K!^0D!bd_dZYEK!9bb\!JDTD!H+-4D!'RjGT!\O@b!8RDHD!h2D![1,$!\K!
9bb\:D!
!! Mell v. Weyburn-Bartel, Inc.K!^0D!97bd_Vk_dYOK!9bbX!JDTD!H+-4D!'RjGT!9YXY\!8PDHD!&+5#D!
[13B!@\K!9bbX:D!
!! Brannen v. OshKosh B’Gosh, Inc.,!\bX!%D!T1>>D!9Z@\!8&DHD!"$,,D!9bbY:D!
 
DOL Opinion Letters & Guidance 
!! H$>N4!0*!'2A0/!I>+,+0,!'$44$/K!%&'(_\X!8H$5D!!9@K!9bbd:K!
#44>7]]MMMD)03D=0C]$-2]M#)]0>+,+0,]%&'(]>/+0/@ZZ@]%&'(_\XD>)*D!
!
 
Other Materials 
!! VHVK!(A014!(,4+A+04+5!F$-+-42,5$!8(>/D!@9K!@ZZd:K!
#44>7]]MMMD5)5D=0C])/1=/$-+-42,5$]50;;1,+4B]2,+4A+04+5_/$-+-42,5$D#4;D!
                                                 
b
!V2-$-!2,)!;24$/+23-!5+4$)!+,!4#$!F%G!2/$!$S531)$)!*/0;!4#+-!3+-4D!!"#+-!3+-4!)0$-!,04!+,531)$!-1/C$B-!5+4$)!
+,!/$C+$M$)!50;;$,4-D!!!
"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
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"#$!H$*+,+4+0,!0*!T$/+01-!U$234#!V0,)+4+0,!__!HI'!"0>+57!e! !
MMMDM0/Q>325$*3$S+A+3+4B@Z9ZD0/=!!
 
b
Other Materials 
!! TD!F$>D!^0D!9ZE_@!89bbE:K!as reprinted in!9bbE!JDTDVDVD(D^D!ED!
!! V0,=D!F$5D!UbX\Z_\9!8)2+3B!$)D!^0CD!9EK!9bb9:D!
!! V0,=D!F$5D!T9E9\9!8)2+3B!$)D!I54D!@K!9bb9:D!
 
